
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No. 2, 

SONITPUR, TEZPUR 

 

Criminal Appeal No. 8 (S-1) of 2014 

(Arising out of Order dated 19.2.2014 

in G.R. Case No. 169/14) 

 

Smt Sumila Brahma 

W/o Late Sabilal Brahma 

Vill: Batasipur 

P.O. Batasipur, P.S : Dhekiajuli 

District: Sonitpur                           ... Appellant/Accused 

-vs- 

State of Assam                     ... Respondents  

 

Appearances :- 

For the Appellant:  Sri B. Basumatary, Advocate 

For Respondent   : Sri. Khemraj Adhikari, Addl. PP. 

 

Date of Hearing:-    15.3.2014 

Date of Judgment:-    18.3.2014 

 

J U D G M E N T 

1. The instant appeal u/s 52 of Cr.P.C. has been preferred by  Smt. Sumila 

Brahma (hereinafter referred to as the „appellant‟) against the Order dated 

19.2.2014 passed by the Learned Principal Magistrate, Juvenile Justice Board, 

Sonitpur, Tezpur in G.R. Case No. 169 of 2014 declining to allow the juvenile in 

conflict with law, that is, Dauharu Brahma to be released on bail. 

2. The brief outline of the case being that on 20.1.2014 one Ram Gobind 

Roy lodged an FIR in the Dhekiajuli PS stating, inter alia, that on 19.1.2014 at 

9.30 am two NDFB (S) cadre came into the shop of his son namely, Bikram Kr 

Roy at Batasipur centre and opened fire at him and fled away. As a result of which 

his son sustained bullet injuries on his person and had been taken to Guwahati 

Medical College Hospital, Guwahati for treatment.  The same was registered as 

Dhekiajuli PS Case No. 52/14 (corresponding to GR 169/14) u/s 447/326/307/34 

IPC R/W Section 25 (1-A)/27 (2) Arms Act R/W Section 10/13 Unlawful 

Activities (Prevention) Act. 
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3. On 6.2.2014, the Juvenile-in-conflict with law, namely, Daoharu Brahma 

@ Darhu, son of Late Chhabilal Brahma, aged about 17 years was arrested and 

produced before the Additional Chief Judicial Magistrate, Sonitpur, Tezpur who, 

in turn, directed the I/O to produce the juvenile before the Juvenile Justice Board, 

Sonitpur, Tezpur (hereinafter referred to as JJB). In the forwarding report dated 

6.2.2014 it was stated that on secret information it had come to the knowledge that 

the said juvenile- in-conflict-with-law was a linkman of NDFB(S) cadre and phone 

number of one NDFB cadre was said to have been found in the mobile of the said 

juvenile. On being produced before the JJB, the Learned Principal Magistrate, JJB 

on 6.2.2014 directed that the said juvenile be sent to the Observation home till 

19.2.2014. 

4. On 19.2.2014, an application for bail of the said juvenile in conflict with 

law was moved by his mother (the present petitioner). The same was rejected by 

the learned Principal Magistrate, JJB by observing that “the release of the juvenile 

may expose him with bad elements of the society.”  

5. It is the aforesaid order rejecting the bail application which is under 

challenge in the instant appeal. The appeal was admitted and both, the records of 

the GR Case No.169/14 as well as the case dairy was called for. Same have been 

received. I have perused the records and heard the Ld Counsels for both the 

appellant as well as the Ld Addl Public Prosecutor. 

6. Learned Counsel for the Appellant while reiterating the grounds in the 

Memorandum of Appeal has strenuously argued that the order impugned is cryptic 

and has been mechanically passed. Ld Counsel submits that no reasons for coming 

to the conclusion that the juvenile-in-conflict-with-law is likely to be exposed to 

bad elements in society has been spelt out, as would be apparent from the order 

dated 6.2.2014 itself. In fact, submits the Ld Counsel, there is no material on 

record on the basis of which the Ld Principal Magistrate, JJB could have arrived at 

the said satisfaction.  

7. Ld Counsel for the Appellant has further submitted that the juvenile is 

innocent and that he has only been apprehended on suspicion of being a linkman 

whereas, in fact, he is not associated with any organization. Ld Counsel submits 

that in the true spirit of section 12 of the Juvenile Justice (Care and Protection of 

Children) Act, 2000, bail ought to have been allowed to the juvenile-in-conflict-

with-law. 
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8. Section 12 of the Juvenile Justice (Care and Protection of Children) Act, 

2000 (hereinafter referred to as an Act) reads as such,  

"12. Bail of juvenile - (1) When any person accused of a bailable or non-

bailable offence, and apparently a juvenile, is arrested or detained or appears 

or is brought before a Board, such person shall, notwithstanding anything 

contained in the Code of Criminal Procedure, 1973 (2 of 1974) or in any 

other law for the time being in force, be released on bail with or without 

surety but he shall not be so released if there appear reasonable grounds for 

believing that the release is likely to bring him into association with any 

known criminal or expose him to moral, physical or psychological danger or 

that his release would defeat the ends of justice. 

 

(2) When such person having been arrested is not released on bail under sub-

section (1) by the officer in-charge of the police station, such officer shall 

cause him to be kept only in an observation home in the prescribed manner 

until he can be brought before a Board. 

 

(3) When such person is not released on bail under sub-section (1) by the 

Board it shall, instead of committing him to prison, make an order sending 

him to an observation home or a place of safety for such period during the 

pendency of the inquiry regarding him as may be specified in the order." 

9. Hon‟ble Gauhati High Court in Naisul Khatun vs State of Assam and 

others reported in MANU/GH/0463/2010 in paragraph 25 of the judgment has 

held that  

“…. 25. Unlike the usual cases where bail is applied for by an accused and 

he has to make out a case for grant of bail, the position is the reverse in the 

case of a bail for a juvenile in conflict with law. Here, it is not for the 

juvenile to make out a case why he should be granted bail but it is for the 

arresting authority to satisfy the Juvenile Justice Board that the juvenile 

should not be released on bail because of the existence of any one of the 

three circumstances mentioned above. The first and second circumstances 

are clearly intended to ensure the safety of the juvenile while the third 

circumstance is to prevent a defeat of the ends of justice. The onus therefore 

is a reverse onus and is more akin to the prosecution asking for a remand of 

an accused into custody rather than a prayer by the accused for being 

released from custody. The language used in Section 12(1) of the Act is 

rather interesting in this context, and shorn of unnecessary verbiage, the 

Section would read : "such (a juvenile ) shall be released on bail, but he 

shall not be so released if there appear reasonable grounds for believing 

that the release is likely to.........". Refusal to bail out a juvenile is, therefore, 

more in the nature of protective custody rather than penal custody…..” 
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10.  From the provision of law, it is clear that bail ought to be granted to a 

juvenile and the same can be declined if either of the three reasons provided in 

section 12 of the Act are available. The prime concern, of course, being the safety 

and well being of the juvenile himself. In the case at hand, perusal of the records 

reveal that, in fact, there is no material on record on the basis of which the Ld 

Principal Magistrate, JJB could have come to the conclusion that the juvenile in 

conflict with law will be exposed to “bad elements in society”.     

 

11. Another factor which has come to the notice of this Court is that there is 

nothing on record to suggest that after the juvenile was arrested, the officer-in- 

charge of the concerned police station, informed the Probation Officer of such 

arrest to enable him to obtain information regarding the antecedents and family 

background of the juvenile and other material circumstances likely to be of 

assistance to the Board for making an enquiry as mandated in section 13 of the 

Act. 

 

12. It has been held that the object behind the above prescription under 

section 13 of the Act is to protect and safeguard the interest of juvenile–in- 

conflict-with-law, right from the moment any criminal proceeding is initiated 

against him. Information is given to the Probationary Officer of the arrest of a 

juvenile to get necessary information regarding his antecedents not for the purpose 

of inquiry alone that has to follow if any indictment is made on completion of 

investigation but for other matters also, including the question whether his release 

on bail is prevented by special circumstances referred to in Section 12 of the Act. 

 

13. As held by the Hon‟ble Gauhati High Court in Naisul Khatun (Supra), it 

is not for the juvenile to make out a case that he should be released on bail but it is 

for the arresting authority to satisfy the JJB that the juvenile should not be released 

on bail because of the existence of any one of the three circumstances mentioned 

in section 12 of the Act. In the case at hand, prosecution did not bring on record 

any such material nor is there any material to show that the Board has conducted 

any inquiry calling for report from the Probationary Officer while forming an 

opinion that the juvenile cannot be released on bail, on the ground mentioned in 

the impugned order. The said conclusion, it seems, has been reached solely on the 

basis of the forwarding report of the Investigating Officer, which indicates nothing 

at all. There was/is nothing on record about the criminal antecedents, if any or the 

family background of the juvenile-in-conflict with law, for consideration, when the 

application for bail was disposed of by the Ld Principal Magistrate, JJB.   

 



          Criminal Appeal No.8 (S-1) of 2014 

 
 

Page 5 of 5 
 

14. Having regard to the aforesaid facts and circumstances and also the 

period for which the juvenile has been in the observation home (that is, since the 

date of his arrest on 6.2.2014), this Court is of the considered opinion that the 

juvenile-in-conflict-with-law, namely Daoharu Brahma, ought to be released on 

bail at this stage. 

 

15. Accordingly, the impugned order dated 19.2.2014 is interfered with. The 

petitioner‟s son, Daoharu Brahma is directed to be released on bail subject to the 

following conditions: 

(i) Mother of the juvenile shall furnish a personal bond of Rs.10,000/- 

along with one surety of the like amount to the satisfaction of the Juvenile Justice 

Board. 

(ii) The mother as well as the said surety of the juvenile shall file 

separate affidavits before the Juvenile Justice Board indicating clearly that they 

shall be responsible for the well-being of the juvenile and they shall ensure that the 

juvenile does not fall into bad company. 

(iii) The mother of the juvenile shall report before the Juvenile Justice 

Board along with the juvenile, as and when so directed and without default, till the 

proceedings are over. 

(iv)  The juvenile, Daoharu Brahma, is placed under supervision of the 

Probationary Officer, who shall file periodical reports in respect of the juvenile 

before the Board till the inquiry against him is completed in the proceedings. 

  In the event of any adverse report filed against the juvenile by the 

Probation Officer or in the event of any default or violation of the condition 

imposed above, it is open for the Juvenile Justice Board to revoke the bail granted 

to the juvenile, Daoharu Brahma, without any further orders from this Court, but, 

in accordance with law. 

  

 With the aforesaid directions, this appeal is allowed.  

 Return the case dairy. 

 Let the case record of G.R. Case No. 169 of 2014 be sent back forthwith 

to the Court of Juvenile Justice Board, Sonitpur, Tezpur along with a copy of this 

judgment. 

 Given under my hand and seal of this Court on this the 18
th

 day of March, 

2014. 

      Additional Sessions Judge No. 2, 

                        Sonitpur, Tezpur. 


